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Before the 
Federal Communications Commission 

Washington, DC    
 
 
In the Matter of  ) 
  ) 
Request for Review of the Decision of the   ) 
Universal Service Administrator or Waiver by   ) 
  ) 
Los Lunas School District  ) File No. SLD- 
Los Lunas, New Mexico  )   
  ) 
Schools and Libraries Universal Service  )  CC Docket No. 02-6 
Support Mechanism 

 
 

REQUEST FOR REVIEW OR WAIVER 

 

 Los Lunas School District (“District”), by its undersigned representative, hereby 

requests that the Commission review and reverse the Decision on Appeal of the Universal 

Service Administrator (“USAC”) in the above referenced matter, dated July 27, 2010 

(Exhibit A), finding that the appeal was postmarked more that 60 days after the date the 

Form 486 Notification Letter was issued.  

 The District did timely appeal from a BEAR denial which resulted from a service 

start date error contained on the District’s Form 486.  The District erroneously entered 

the service start date on the Form 486, as the submission date of the form. This error was 

not evident until the District submitted a BEAR (USAC Invoice ID # 1304298) for 

Funding Request Number 1741284 which was denied for services being delivered prior 

to the service start date on the Form 486. The District respectfully requests that this 

appeal be considered as timely filed within the 60 day window and that the District be 

allowed to correct the Form 486 service start date error. 
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I. ISSUE 

 The District erroneously entered the filing date as the service start date on the 

Form 486 Number 585803. As a result of this error, a number of District FRNs now 

reflect a service start date of March 30, 2009 instead of July 1, 2008.  Due to the incorrect 

service start date, the above mentioned BEAR was denied. A copy of the Form 486 

Notification Letter is attached to this appeal as Exhibit B as well as a copy of the BEAR 

Notification Letter, labeled Exhibit C. 

 

II. FACTS 

 On March 3, 2009, the SLD approved funding for Los Lunas School District’s 

Form 471 Application #619387.  On the application, the reported service start date for all 

the Priority One services requested was July 1, 2008.  Once the Funding Commitment 

Decision was received, the District then timely submitted its Form 486 on March 30, 

2009. The District erroneously used the submission date of the Form 486 as the service 

start date, instead of the date services actually began. Subsequently, the District 

submitted a BEAR for payment on this FRN and it was denied by the SLD due to the 

error on the Form 486. The District had a number of FRNs affected by this Form 486 

clerical error. 

 

III. DISCUSSION 

A. The SLD should have seen and questioned the service start date error. 

The SLD issued the Form 486 Notification Letter on July 8, 2009. The 

Notification Letter lists the service start date as March 30, 2009, the date the District 

submitted the Form 486. At the issuance of the Form 486 Notification Letter the SLD 

should have immediately seen and questioned the date error, particularly since the Form 

471 and Funding Commitment Decisions Letter both correctly list July 1, 2008 as the 

service start date.  Had the SLD questioned the service start date on the Form 486, the 

District would have had an opportunity to correct the error and would have not been 

denied payment on the BEAR submitted.  But for this clerical error, the District has 

received and paid for eligible services that have been funded and approved by the SLD.  
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There has not been any indication that the District created any kind of waste, fraud or 

abuse upon the program. 

 

B. Correcting the service start date error follows previously established FCC 

precedent. 

 The Federal Communications Commission (FCC) has clearly established that 

applicants making unintentional clerical errors regarding the reported service start date on 

the Form 486 should be provided with an opportunity to correct those errors.  In the 

Harvey Public Library District Order, the applicant used the date the service provider 

had finished work as start date on its Form 486 instead of the actual service start date.  

The FCC found that had the applicant reported the correct date, all program rules would 

have been followed.  Further, the Commission emphasized that although the applicant 

committed an “unintentional, clerical error when it listed the incorrect service start date 

on its FCC 486, it adhered to the other core program requirements.”1 The Commission 

has repeatedly stressed the complicated nature of the E-rate program resulting in a high 

number of ministerial errors such as these, which do not result in waste, fraud or abuse.  

 

 Just as in the Harvey Public Library District Order, the clerical mistake made by 

Los Lunas School District on the Form 486, and subsequent denial of the BEAR, did not 

result in the District being out of compliance in regards to fundamental E-rate rules and 

guidelines. As a matter of fact these types of clerical errors are of the kind that another 

FCC order, Bishop Perry, was designed to protect. The District now understands that the 

service start date on the Form 486 is not the date in which the Form is submitted but 

rather the date that services are to begin. The District respectfully argues that the FCC has 

granted waivers based on clerical and ministerial deviations such as this resulting in 

procedural errors which do not violate any E-rate program rules, as is the case here.  

 

                                                 
1 Request for Review and/or Waiver by Harvey Public Library District, Schools and Libraries Universal 
Service Support Mechanism, File No. SLD-307716, CC Docket No. 02-6, Order, DA 08-2365 (Wireline 
Comp. Bur. 2008), para.5. 
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 Another FCC Order on point with the case at hand is the Glendale Unified School 

District Order (Glendale Order). In the Glendale Order, the Commission ruled that 

although the applicant had committed an unintentional clerical error when it listed the 

incorrect service start date on its Form 486, it adhered to the core program requirements.2 

The Commission notes that while strict adherence to processing standards are necessary 

for the efficacious administration of the program, there are circumstances where such 

adherence would conflict with the statutory goals mandated by Congress in furtherance of 

advancing universal service to schools and libraries in most need of support. 

 

 As is the case for many district applicants across the country, Los Lunas is facing 

budgetary constraints. A loss of funding would result in a financial hardship for the 

District. Los Lunas School District requests an opportunity to submit a revised Form 486 

at this time so that the District can seek reimbursement for the eligible services that have 

been delivered and paid for in regards to all of the FRNs located on the Form 486 at 

issue. 

 

C. Waiver of the Commission’s rules is warranted in these circumstances 

 If the Commission agrees with USAC that the District is not entitled to correct the 

service start date for the funding requests on the above mentioned Form 486, then the 

District respectfully requests that the rule be waived.  The Commission may waive a rule 

where the particular facts make strict compliance inconsistent with the public interest.  

Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) 

(Northeast Cellular).  In deciding whether to waive a rule, the Commission may take into 

account considerations of hardship, equity, or more effective implementation of overall 

policy on an individual basis.  WAIT Radio v. FCC, 418 F.2d 1153, 1157, (D.C. Cir. 

1969), affirmed by WAIT Radio v. FCC, 459 F.2d 1203 (D.C. Cir. 1972).  In these 

circumstances, waiver is warranted, necessary, and especially appropriate. 

 Waiver is also warranted here because the failure to receive the amount of money 

committed to the District for these funding requests will cause the District economic 

                                                 
2 Request for Review and/or Waiver by Glendale Unified School District, Schools and Libraries Universal 
Service Support Mechanism, File No. SLD-143548, CC Docket No. 02-6, Order, 21 FCC Rcd 1040 
(Wireline Comp. Bur. 2006), para.5 
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hardship. The State of New Mexico is experiencing a record budget shortfall this year 

and, because of that, many school districts throughout the state, including the District, 

which serves an economically disadvantaged population, are not receiving the monies 

they anticipated from the state.  Loss of funding from the Universal Service Fund 

combined with decreased state funding will adversely affect the District’s technology 

resources, and the District will be forced to make very difficult decisions as to which 

programs it can no longer afford to fund. 

 Financially penalizing schools and libraries for procedural gaffes is 

counterproductive and antithetical to the ultimate goals of the E-rate program.  The 

Bishop Perry Order specifies that the denial of funding requests inflicts undue hardship 

on an applicant whose clerical/ministerial error was procedural rather than substantive 

and where there is no evidence of waste fraud or abuse.3  Furthermore, the Order clearly 

asserts that rigid adherence to application procedures does not further the purpose of the 

E-rate program, nor serve the public interest.4  The clerical error committed by the 

District on its Form 486 was inadvertent, not unreasonable and, most certainly, does not 

constitute waste, fraud or abuse.  Moreover, the clerical error does not result in the 

District receiving more funding than it requested.  To deny funding to the District in these 

circumstances would result in exactly the kind of financial and educational hardship that 

the Bishop Perry Order was designed to prevent. For these and all of the other reasons 

previously discussed, a waiver of the rules is warranted.  

 

  

                                                 
3 See Bishop Perry Order at 5321, para. 11. 
4 Ibid. 
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